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QUESTIONS PRESENTED 


In the opinion of appellee, the questions presented are: 

1. Whether the district courts have authority to compel the 
Secretary of the Army to issue to a former member of the 
Army 2 different type of discharge from that which he was 
given. 

2. Whether a soldier who has been discharged as a security 
risk with a General Discharge under honorable conditions suf- 
fers any legally remediable injury thereby. 

3. Whether the Secretary of the Army had statutory author- 
ity to prescribe a security risk program for military personnel 
and to issue a General Discharge Certificate under honorable 
conditions to soldiers discharged thereunder. 
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IL. The District Court correctly held that it does not have 
authority to review, control or compel the granting of 
particular types of military discharge certificates 

II. No legal injury arises from separation from the Army with a 


Ill. The Secretary of the Army had statutory authority to issue 
appellant a General Discharge Certificate 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13567 


Cartes H. MaRSHALL, APPELLANT 
v. 


Wieser M. Brucker, as SECRETARY OF THE DEPARTMENT OF 
PHE ARMY, AND INDIVIDUALLY, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by the plaintiff below from an order grant- 
ing the motion of the defendant below for summary judg- 
ment (Appellant’s Appendix 103). Appellant is a former 
private in the Army who was discharged as a security risk 
by order of the Secretary of the Army with an Undesirable Dis- 
charge Certificate on March 26, 1955 (Appellant’s Appendix 
58). Appellant sued for a mandatory order directing the 
Secretary of the Army to change the character of his military 
discharge certificate to Honorable; to expunge the record of 
the Undesirable Discharge; and for a judgment declaring the 
Undesirable Discharge to be void (Appellant’s Appendix 1-12). 
Subsequent to appellant’s discharge, the Secretary of the Army 
approved a recommendation of the Army Discharge Review 
Board that appellant’s discharge certificate be changed from 
Undesirable to General, under honorable conditions. (Ap- 
pellant’s Appendix 96). Appellant now holds a General Dis- 
charge Certificate which reflects separation from the serv- 
ice under honorable conditions (Appellant’s Appendix 99). 

* Aa required by Army administrative procedures (Appellant’s Appendix 


96), appellant surrendered his Undesirable Discharge Certificate. He was 
issued a General Discharge Certificate on July 5, 1956. 


(1) 














2 
THE SECURITY PROCEEDINGS 


Appellant was inducted into the Army on August 12, 1953, 
under the Universal ‘Military: Training and Service Act, 62 
Stat. 604, 50 U.S. C. App. 451-et-seq. (Appellant’s Appendix 
1, 70). Shortly thereafter he declined to execute the loyalty 
certificate for military personnel, DD Form 98, by invoking his 
constitutional privilege against self-incrimination. (Appellant's 
Appendix 1, 70). 

On June 19, 1954, appellant was given notice by the Adju- 
tant General in a letter of allegations of certain derogatory in- 
formation concerning -him which had been received by the 
Army (Appellant’s Appendix 2,15, 70). This information 
was to the effect that appellant was a Communist sympathizer; 
that his father was also.a Communist sympathizer and a mem- 
ber or affiliate of the National Lawyers Guild and the Civil 
Rights Congress; that his mother was active in Communist 
Party functions; and that he had refused, claiming his privi- 
lege against self-incrimination, to complete the loyalty certifi- 
cate for military personnel. The letter of allegations further 
advised him that he might rebut the allegations in writing or 
request a hearing before a board of officers within seven days 
after receiving the letter (Appellant’s Appendix 2, 15, 70). 

On June 21, 1954, appellant replied to the letter of allega- 
tions (Appellant’s Appendix 3, 16, 70). His reply demanded 
@ definition of various terms used in the letter of allegations. 
Appellant did not admit or deny the truth of the derogatory 
information. He demanded, however, details about the nature 
and circumstances of the charges of Communist sympathy and 
affiliation and the legal basis for the characterization of a claim 
of constitutional privilege as derogatory. He, further de- 
manded a hearing at which he could confront.and cross-exam- 
ine witnesses, have process to compel the attendance of. wit- 
nesses, and be represented. by counsel. He also offered to 
Tenge fom, fe rug it an) Honorable: Pechatse, Cecbonte 
were granted him (Appellant’s Appendix 3, 16,..70).. 

_ On July 20, 1954, appellant was informed that, pursuant to 
his request, 2, board of.officers had been appointed to hear his 
case (Appellee’s Appendix, p. 16). He was invited to furnish 





3 
‘the Recorder of the Board with the names and addresses of 
any witnesses he wished to have appear in his behalf, but he 
replied by indorsement that he would require no witnesses 
: piplens s Appendix, p. 17, infra). 
‘On August 2, 1954, the board of officers convened at Fort 
Ord, California (Appellant’s Appendix 3, 19, 70). Appellant 
appeared with his counsel and presented argument as to the 
illegality of the proceedings (Appellant’s Appendix 27), and 
the Army introduced classified reports dealing with the merits 
of appellant’s security status (Appellant’s Appendix 36). 
Thereupon, appellant requested that the Board transmit to 
the Chief of Army Intelligence his request that his counsel be 
permitted to examine the classified reports (Appellant’s Ap- 
pendix 40). The Board then recessed until it could obtain |a 
response from the proper authority (Appellant’s Appendix 41). 
While the proceedings were recessed, the Adjutant General 
complied with appellant’s demand, which had been renewed 
by his counsel, for a definition of the terms contained in the 
letter of allegations (Appellant’s Appendix 4, 18, 70). 
On February 7, 1955, the Board proceedings were reopened 
(Appellant’s Appendix 42). Appellant and his counsel were 
permitted to examine a summary of the confidential informa- 
tion against him but they were not permitted to copy it (Appel- 
lant’s Appendix 438, 44). Appellant’s counsel objected to the 
admission of the summary in evidence, and made further argu- 
ment that the proceedings were illegal. At neither session of 
the Board did appellant testify or offer any evidence (Appel- . 
lant’s Appendix p. 56). 
Without being disclosed to appellant, the seseltingedstzone 
of the Board were forwarded to the Department of the Army, 
and appellant’s counsel submitted a brief in his behalf to the 
Adjutant General (Appellee’s Appendix, p. 18, infra). 
- On March 26, 1955, appellant was discharged with an Unde- 
sirable Discharge Certificate (Appellant’s Appendix 5, 71). 
‘At the time he was separated, appellant refused to sign |a 
report of separation or a voucher for a railroad ticket. He we 
therefore, escorted off the post without his discharge certifica: 
‘and without-a ticket to Los Angeles, California, his ee (Ap- 


pellant’s Appendix 100). 
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On March 29, 1955, an Undesirable Discharge Certificate was 
delivered to appellant by mail (Appellant’s Appendix 5, 71). 
The same day appellant received an edited copy of the sum- 

‘mary of confidential information which he had demanded and 
seen at the Board’s proceedings on February Z, 1955 Sprek: 
lant’s Appendix 5, 59, 60, 71). 


PROCEEDINGS SUBSEQUENT TO APPELLANT'S DISCHARGE 


On March 26, 1955, appellant filed an action in the District 
Court for the Northern District of California, to restrain the 
Commanding General, Sixth Army, from discharging him with 
an Undesirable Discharge Certificate. A temporary restrain- 
ing order was issued but appellant was discharged before it 
could be served. On June 4, 1955, the District Court dismissed 
the suit on jurisdictional grounds and for appellant’s failure 
to exhaust the post-discharge remedies available to him before 
the Army Discharge Review Board and the Army Board for the 
Correction of Military Records. Marshall v. Wyman, 132 F. 
Supp. 169 (D. C. N. D. Cal.). 

On June 18, 1955, appellant filed simultaneous applications 
with the two-post-discharge review boards to have the charac- 
ter of his discharge changed from Undesirable to Honorable 
(Appellant’s Appendix 8, 71). He was advised by the Army 
Discharge Review Board that his application to the Army 
Board for the Correction of Military Records had been referred 
to it because the latter Board did not have jurisdiction over the 
matter (Appellant’s Appendix 66). Appellant declined to file 
a brief or appear at a hearing, electing instead to submit his 
case solely upon the record (Appellee’s Appendix, p. 20, infra). 
On November 7, 1955, he was informed that the Army Dis- 
charge Review Board had denied his application (Appellant’s 
Appendix 67). Appellant did not make further application to 
the Army Board for the Correction of Military Records at that 
time. (Appellant’s Appendix 101). However, on May 4, 1956, 
subsequent to the filing of this action, appellant requested the 
Army Discharge Review Board to reopen his case (Appellant’s 
Appendix 102). .The Board reviewed his case under criteria 
then in effect and on June 8, 1956, appellant was notified by 
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100), and the action of the Army Discharge Review Board in 
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the Adjutant General that the character of his discharge cer- 
tificate was to be changed from Undesirable to General, under 
honorable conditions (Appellant’s Appendix 96).2 


PROCEEDINGS IN THE COURT BELOW » 


The complaint alleges that appellant’s separation with an 
Undesirable Discharge Certificate was in violation of rights 
reserved to him by statute and by the First, Fifth and Sixth 
Amendments to the Federal Constitution (Appellant’s A 
pendix 1-12). Appellant filed motions for judgment on te 
pleadings, summary judgment, to strike from the answer, and 
for specification of issues, supported by his own affidavit 
scribing the consequences of his separation with an Undesir. 
able Discharge Certificate (Appellant’s Appendix 77) and b 
an affidavit from the Regent of Loyola University Law Schoo 
stating that appellant had been denied admission thereto be 
cause of his Undesirable Discharge (Appellant’s Appendix 83). 
The District Court’s Commissioner of Veteran’s Cases filed’ 
memorandum recommending that appellant’s motion for sum: 
mary judgment be granted.* The Secretary of the Army’ 
answer denies that appellant’s discharge was illegal or in vio- 
lation of his constitutional rights, and asserted, among other 
defenses, that the District Court did not have jurisdiction over 
the subject matter of the action, and that the complaint failed 
to state a claim upon which relief could be granted (Appel- 
lant’s Appendix 70-71). Appellee filed a cross motion for 
summary judgment supported by affidavits showing the man- 
ner in which appellant was discharged (Appellant’s Appendix 
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* As stated in appellant’s brief (p. 14), on June 12, 1956, appellant applied 
to the Army Board for the Correction of Military Records to have the 
character of his discharge certificate changed from General, under honor- 
able conditions, to Honorable. This application was denied on October 1, 
1956. Appellant has no further administrative remedy. 

*It appears from appellant’s brief (p. 15) that he was admitted to mee 
University Law School after the character of his discharge certificate was 
changed from Undesirable to General, under honorable conditions. 

“At the time the memorandum was filed appellee’s brief in opposition 
had not been filed and. the Commissioner did not have the benefit of 
appellee’s arguments. : 

416202—57——2 
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changing appellant’s discharge certificate from Undesirable to 
General under honorable conditions (Appellant’s Appendix 96). 

The District Court granted appellee’s motion and dismissed 
the complaint, on the ground that it did not have jurisdiction 
to review, control, or compel the granting of particular types of 
discharge certificates (Appellant’s Appendix 103). 


STATUTES INVOLVED 


The Act of June 4; 1920 (Chap. IT, Art. 108, 41 Stat. 759, 
809, 10 U.S. C. 652a): * 


No enlisted person, lawfully inducted into the mili- 
tary service of the United States, shall be discharged 
from said service without a certificate of discharge, and 
no enlisted person shall be discharged from said serv- 
ice before his term of service has expired, except in 
the manner prescribed by the Secretary of the Depart- 
ment of the Army, or by sentence of a general or special 
court-martial. 


The Universal Military Training and Service Act (Act of 
June 24, 1948, 62 Stat. 604, 606, 50 U.S. C. App. 451, 454, (b)): 


Each person inducted into the Armed Forces under the 
provisions of subsection (a) of this section shall serve 
on active training and service for a period of twenty- 
four consecutive months, unless sooner released, trans- 
ferred, or discharged in accordance with procedures pre- 
scribed by the Secretary of Defense (or the Secretary of 
the Treasury with respect to the United States Coast 
Guard) or as otherwise prescribed by subsection (d) of 
section 4 of this title [subsection (d) of this section]. 
National Security Act Amendments of 1949, Act of August 
10, 1949 (63 Stat. 578, 580, 5 U.S. C. 171a (c) (4)): 


The Departments of the Army, Navy, and Air Force 
shall be separately administered by their respective Sec- 
retaries under the direction, authority, and control of 
the Secretary of Defense. 


* Title 10 of the United States Code was revised, codified, and enacted into 
law by the Act of August 10, 1956, to be published as volume 70A of the 
statutes at large. This section appears in the new title 10 as Section 8SLL 
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SUMMARY OF ARGUMENT 


1. The District Court has no authority to review the type of 
discharge certificate issued by the Secretary of the Army to 
a discharged soldier or to compel the Secretary to issue an 
Honorable Discharge Certificate to a soldier discharged as 4 
security risk. Harmon v. Brucker (C. A. D. C., No. 13,230, 
decided January 31, 1956). 

2. Appellant’s discharge from the Army with a General Dis- 
charge Certificate under Honorable Conditions instead of an 
Honorable Discharge Certificate does not constitute a legal 
injury. He is fully eligible for all Federal veteran’s benefits; 
it does not appear that any State benefits will be denied him; 
and his discharge certificate reflects separation under honorable 
conditions. Appellant’s claim that he may be prejudiced in 
private life because he does not have an Honorable Discharge 
Certificate, or because a personnel security regulation is cited 
on his report of separation is speculative at most. Even if it 
were well-founded, it would not constitute a remediable injury. 
Harmon. v. Brucker, supra; Bailey v. Richardson, 86 U.S. App. 
D. C. 248, 182 F. 2d 46. ! 

3. The Secretary of the Army had ample statutory author- 
ity to issue appellant a General Discharge Certificate under 
Honorable Conditions when he was discharged as a security 
risk. Harmon v. Brucker, supra. 

Appellant’s argument that Congress did not authorize the 
issuance of an “adverse” discharge because he invoked his 
privilege against self-incrimination misconceives both the na- 
ture of his discharge under honorable conditions, ‘and the rea- 
sons for it. Appellant’s discharge is not “adverse” in any legal 
sense. Harmon v. Brucker, supra. And appellant was not dis- 
charged because he invoked his privilege against self-incrimi- 
nation but because, upon the consideration of ‘all the factors 
in his case including his pre-service activities, he was found 
to be a present security risk in the Army. Refusal to disclose 
information, accompanied by other relevant evidence is a well- 
recognized ground for a finding that a person in the 
Forces is a security risk. Orloff v. Willoughby, 345 U.S. 83. | It 
is now clearly established that the Armed Forces may discharge 

persons they find to be security risks, with a discharge accu- 
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rately. reflecting the grounds for their discharge. Harmon v. 


Brucker, supra. 
ARGUMENT 


I. The District Court correctly held that it does not have 
authority to review, control or compel the granting of par- 
. ticular types of military discharge certificates 


Congess has assigned to the Secretary of the Army the func- 
tion of prescribing the types of military discharge certificates 
and the conditions under which they are issued. 10 U.S. C. 
652a.° His authority in this respect is subject to direction by 
the Secretary of Defense. 62 Stat. 604, 606,50 U.S.C. App. 451, 
454 (b) ; 63 Stat. 578, 580,5 U.S.C. 171a (c) (4). As this Court 
has just held, the District Court has no authority to review 
the decision of the Secretary of the Army as to the kind of cer- 
tificate to be furnished a discharged soldier. Harmon v. 
Brucker (13,230, decided January 31, 1957). The appellant in 
the Harmon case, like the appellant in this case, sought relief 
in the nature of mandamus to compel the issuance to him of 
an Honorable Discharge Certificate in lieu of a General Dis- 
charge Certificate under honorable conditions. This Court’s 
opinion in the Harmon case contains an extensive review of the 
cases holding that the civil courts have no authority to review 
military discharge certificates: 

“Reason and the practicalities dictate the rule which 
we have found in the cases. Reason, flowing from the 
doctrine of the separation of powers, dictates that in 
many fields the administrative discretion of the execu- 
tive branch and the legislative discretion of the legisla- 
tive branch be not subject to interference or review by 
the courts. In no field is this doctrine more pertinent 
and important than in the operation of the armed forces. 
Provisions for the establishment and operation of such 
forces necessary to the security of this country are wholly 
legislative matters, and the administration of those 
forces is the very essence of executive action. The Con- 
stitution so provides. Only in the most extreme cases 
can the judiciary interfere in thisarea. Asa practicality 

*In the revised Title 10 of the Code, this is Section $811. 
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‘the operation of military forces requires expeditious, 
sometimes instant, action and thus requires discipline. 
From the standpoint of the Army it is easy to see the 
disastrous effect upon discipline if the type of discharge 
which could be given an enlisted man were not within 
the power of his commanding officer or the Secretary, 
but were subject to litigation and to review and decision 
by a court wholly removed from the necessities of mili- 
tary affairs. As a further matter of practicality, from 
the standpoint of the courts review of such matters 
would impose an appalling burden, with which the courts 
are wholly unequipped to cope.” (Harmon v. Brucker, 
supra, slip opinion, pp. 9-10.) 


Accordingly, Harmon v. Brucker, supra, and Gentila v. Pace, 
90 U.S. App. D. C. 75, 193 F. 2d 924, require affirmance of the 
District Court’s judgment. 


II. No legal injury arises from separation from the Army 
with a General Discharge Certificate 


Whatever legal injury appellant believes himself to have 


suffered stems from differences recognized by law between the 
General Discharge Certificate and the Honorable Dischar, 
Certificate. We submit that there is no legal difference be- 
tween them, and that appellant has not suffered any anjury 
for which a cause of action can be stated.” 

“TBJoth the honorable discharge and the general eee 
entitle an individual so discharged to full rights and benefits.” 
(AR 635-200, dated December 6, 1955). Neither the Depart- 
ment of the Army, the Veterans Administration, nor any other 
agency administering federal veteran’s benefits distinguishes 
between the two types of certificates for purposes of eligibility 
for veterans privileges and gratuities. (See the chart, Inci- 
dents of Discharge, at p. 59 of the Joint Appendix in Harmon v. 
Brucker, No. 13,230.) 

Appellant admits in his brief (page 15) that since he was 
issued a General Discharge Certificate he has been certified 


* Appellant would not suffer legal injury even if he still held an Undesir- 
able Discharge Certificate. We do not discuss this, however, since appel- 
lant’s Undesirable Discharge Certificate has been withdrawn and @ 
discharge under honorable conditions substituted for it. 
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by the Veterans Administration as eligible for benefits, and 
that he has been paid mustering-out pay by the Army. He 
does not cite any authorities of the state of his residence, Cali- 
fornia, which show that he would be denied veterans benefits 
for which he might otherwise be eligible because he holds a 
General Discharge. Indeed, it is highly probable that State 
officials will give the same credit to his discharge certificate as 
does the federal government. See Horylev v. New York State 
Bonus Commission, 220 App. Div. 345, 221 N. Y. S. 548. 

The only practical basis for appellant’s claim of injury is his 
fear that he may encounter prejudice in private life because 
his discharge certificate recites that it is a “General Discharge 
under honorable conditions” and not that it is an “Honorable 

* * * awarded as a testimonial of Honest and 
Faithful service.”’* Yet even this slender claim is without 
real foundation. Appellant’s brief (p. 15) shows that even 
though Loyola University Law School was not disposed to ad- 
mit appellant while he held an Undesirable Discharge Certifi- 
cate, it did accept him after this certificate was changed to 
General, under Honorable Conditions. His claim that social 
prejudice may arise from the epithet printed upon his discharge 
certificate is at most speculative. Even if appellant could 
show some basis for his claim of prejudice or embarrassment in 
private life, it would not constitute a legally remediable in- 
jury. Harmon v. Brucker, No. 13,230 (Slip opinion, pp. 12- 
15); Bailey v. Richardson, 86 App. D. C. 248, 18 F. 2d 46, af- 
firmed by an equally divided court, 341 U.S. 918. 

Appellant contends that he continues to suffer irreparable 
injury, even though his discharge is under honorable conditions, 
because the report of separation which accompanied his re- 
vised discharge certificate, DD Form 214 (Appellant’s Appen- 
dix, p. 98), bears a notation in item 8 that the reason and 
‘authority for his separation is “SR 600-220-1 (SPN 82) (AR 
604-10).” These numbers refer to the Army Personnel Se- 
curity Regulations under which appellant was originally dis- 
charged and under which his certificate was reviewed by the 
‘Army Discharge Review Board. In appellant’s view, these 


*These words appear on the Honorable Discharge Certificate, DD Form 
256A. 
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numbers signify to the world that he was found to be disloyal, 
criminal, perverted or corrupt. But the sole finding under the 
regulations cited is that his retention in the Army is incon- 
sistent with the interests of national security. The specific 
factors which led to this conclusion are not indicated upon ap- 
pellant’s discharge certificate, report of separation, or in any 
public record. Reduced to its essentials, appellant’s argu- 
ment in this respect is that the Army cannot state the reasons 
for its action when it discharges a soldier. But it is as reason- 
able for the Army to state the reasons for its actions as it is for 
other branches of the Government to do so when they dismiss 
civilian employees. Harmon v. Brucker, supra; Bailey v. Rich- 
ardson, 86 App. D. C. 248, 182 F. 2d 46. 

“Moreover it is reasonable for Army authorities to believe 
that a security risk is not usable for many types of military 
service required of other soldiers, and that factor may well 
affect the value of the military service of such a person and, 
consequently, the type of discharge given him.” Harmon v. 


Brucker (Slip opinion p. 12). Even if such a statement |is 
injurious to the discharged soldier, it is damnum absque injuria. 
Harmon v. Brucker, supra; Bailey v. Richardson, 86 App. D. C. 
2A8, 182 F. 2d 46; cf. McKenzie v. Kirkpatrick, 141 F. Supp. 


49 (D.C.N.D. Cal.). 


Ill. The Secretary of the Army had statutory authority to 
issue appellant a General Discharge Certificate 








Appellant argues that he has been given “an adverse military 
discharge, premised solely upon his claim of his federal constitu- 
tional privilege,” and that this action is wholly without statu- 
tory foundation (Brief for Appellant, pp. 29, 32). His con- 
tention is erroneous in three respects: first, a General Discharge 
under Honorable Conditions is not “adverse” in any legal sense; 
second, his discharge was not predicated solely upon his claim 
of constitutional privilege, but upon a review of his whole case; 
and finally, the Secretary had ample authority to order appel- 
lant’s separation as a security risk and to issue him a General 
Discharge Certificate on this ground. | 

Harmon v. Brucker, supra, establishes that the Secretary’ of 
the Army has statutory authority to discharge security risks 
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with a General Discharge. Appellant seeks to distinguish 
Harmon on the premise that his discharge was predicated solely 
on his invocation of the Fifth Amendment. 

“He does not state any legal basis for his contention that a 
General Discharge Certificate is “adverse.” As we have already 
shown, he has no basis for a claim of legal injury simply be- 
cause his discharge certificate says “Under Honorable Condi- 
tions” instead of “Honorable,” and because his report of sepa- 
ration cites a security regulation. “There is a margin of value 
of an ‘Honorable Discharge’ over a ‘General Discharge under 
Honorable Conditions’.” But this is a margin of prestige and 
honor, not a legally recognized interest. Harmon v. Brucker; 
Slip opinion, p. 14. Even though he was discharged as a, secu- 
rity risk, appellant enjoys the same federal benefits and privi- 
leges that are accorded soldiers holding the higher award of an 
Honorable Discharge Certificate. The social or economic dis- 
advantage he fears are highly speculative, and would afford no 
basis for injunctive relief (Harmon v. Brucker, supra), even if 
they were well founded. Appellant is under no legal disability 
whatever as a result of his General Discharge Certificate, and 
so his discharge certificate is not, in any legal sense, “adverse.” 

Appellant quite misconceives the grounds for his discharge 
when he argues that he was given a General Discharge Certifi- 
cate because he invoked his constitutional privilege against 
self-incrimination. He was discharged because, upon all the 
evidence in his case, including his conduct prior to his military 
service, he was found to be a present security risk in the Army. 
Under the criteria which governed the review of appellant’s 
case by the Army Discharge Review Board (see Army Mes- 
sage 402295, quoted in Schustack v. Herren, 234 F. 2d 134, 137 
(C. A. 2) at n. 4), the character of appellant’s certificate was 
predicated upon the “gravity of the substantiated derogatory 
information.” Appellant has apparently concluded that the 
evidence of his previous conduct could not be considered by the 
Army in determining his. status as a security risk. But 
“* * * in that determination surely no data is more relevant 
and material than are his past habits, activities, and associa- 
tions. Such data is universally the material from which a 
determination of character or suitability is made, if indeed it 
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is not the only material from which it can be made.” Harmon 
v. Brucker (Slip opinion, p. 11). 

Upon the whole case, then, the Army conducted a Saher 
inquiry into appellant’s fitness to be entrusted with the duties 
of a soldier in the United States Army, allowed him full appor- 
tunity to show why he should not be discharged, and coneluded 
after thorough consideration and review that he was a seeurity 
risk. Ultimately appellant received a discharge under honor- 
able conditions. His refusal to disclose information about 
himself, under ‘a claim that he might incriminate himself, ig 
certainly a factor which, in conjunction with other factors in 
his ease, would justify his classification as a security risk. 
Thus in Orloff v. Willoughby, 345 U. 8. 83, 91, the Supreme 
Court said: 


It is argued that Orloff is om punished for vaeee 
claimed a privilege which the Constitution guarantees. 
No one, at least no one on this Court which has re- 
peatedly sustained assertion by Communists of the priv- 
ilege against self-incrimination, questions or doubts 
Orloff’s right to withhold facts about himself on this 
ground. No one believes he can be punished for doing 
so. But the question is whether he can at the same 
time take the position that to tell the truth about him- 
self might incriminate him and that even so the Presi- 
dent must appoint him to a post of honor and trust. 

We have no hesitation in‘answering that question “No.” 


And the Supreme Court has also pointed out, that upon proper 
inquiry, a State may find that continued employment of one 
who has invoked the Fifth Amendment may be inconsistent 
with its legitimate interests. Slochower v. Board of Loner 
tion, 350 U. S. 551, 559.° 


* Levin v. Gillespie, 121 F. Supp. 726 (N..D. Cal.), cited as controlling by 
appellant, is inapplicable to the present case because appellant’s discharge 
has been changed to a General Discharge under honorable conditions ; ang 
because it was not based upon his use of the self- incrimination. privilege 
but upon all the factors in his case. In‘any event the injunction in that 
case was later vacated by the Digtrict Court: See McKenzie v. Kirke 
patrick, 141 ¥. Supp. 49, 51 (D.C. N. D, Cal.) _ i 


Mer. onion 
Y Fas Sas 
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“Accordingly, appellant’s attempt to bring himself out from 
ae the.rule of the Harmon case on‘ the issue of nseogeraid 
authority is also without merit. 

» Appellant cites, without explanation, the section of the Uni: 
veces Military Training and Service Act which provides that 
soldiers inducted thereunder who satisfactorily complete their 
period of training and service are entitled to a certificate to 
that effect. 62 Stat: 614, 50 U.S. C. App. 454 (a). This sec- 
tion plainly does not apply to appellant because he was dis- 
charged as a security risk without having satisfactorily com- 
pleted his term of service. -Despite this fact, however, appel- 
lant has been awarded a discharge which shows his separation 
to have been under honorable conditions, and which entitles 
him to full veterans benefits. 

Finally, appellant argues that SR 600-220-1, aed AR 604-10 
which superseded it, are invalid because they were not published 
in the Federal Register pursuant to Section 3 of the Adminis- 
trative Procedure Act. 60 Stat. 238,5 U.S.C. 1002. Regula- 

-tions governing the standards for assignment, retention and 
discharge of military personnel are, however, within the ex- 
press exception from the publication requirement of “any mat- 
ter relating solely to the internal management of any agency.” 
60 Stat. 238, 5 U. S.C. 1002.. We do not believe the Congress 
intended that the voluminous collection of regulations which 
cover the minutiae of military personnel administration must 
be published in the Federal Register before they can be applied 
to a soldier. This has been the view of the Army in the nine 
years since the Administrative Procedure Act was adopted. 
The silence.of Congress in this regard indicates that its view is 
correct. 

Jt is clear then that appellant’s discharge as a security risk 
was validly authorized under the Secretary of the Army’s 
statutory authority to control military discharges. Appellant 
was given a full opportunity to submit evidence and argument 
to the Secretary as to why he should not have been separated 
as a security risk. He did not choose to present witnesses in his 
own behalf or to testify himself or, subsequent to his discharge, 
to submit evidence or argument to the Discharge Review Board. 
Nevertheless, acting through the administrative channels estab- 
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lished by Congress, the Secretary has ultimately awarded plain-' 
tiff a discharge under honorable:conditions.. He cannot now 
complain that the Secretary’s decision was erroneous on the 
facts, as he seems to argue throughout his brief. And as has 
been shown, there is no basis for his contention that the decision 
exceeds the Secretary’s oernmicd under ne law. 


CONCLUSION 


For the foregoing reasons, the’ judgment of the District 
Court should be affirmed on the ground that the District Court 
lacks authority to compel the Secretary of the Army to issue 
a particular kind of discharge certificate. In the event the 
Court reaches the merits, the judgment should be affirmed. 
the ground that the Secretary's action was sees eepoe by 
statute. : 

Respectfully submitted. 

Grorce CocHRAN Dovs, 
Assistant Attorney General. 

Paut A. SWEENEY, 

Donatp B: MacGuineas, 





Howagp E. SHarrmo, 
Attorneys, Department of Justice, , 
Attorney for Defendant.‘ 








APPENDIX 
Exhibit 1 to defendant’s motion for summary judgment 
Heapquarters 6TH InFantry Division 
and 
Forr Oxp, CALIFORNIA 
Hs. 20 July 1954 
AMDFT-AGD S7th ota coe 
SUBJECT: Appearance before a Board of Inquiry 


THRU: Ist Lt. Walter G. Nelson (Defense Counsel) Judge 
Advocate General Office Fort, Ord, California 


TO: Private Charles H. Marshall, US 56 221 854 


1. This is to inform you that a board of officers has been 
appointed as requested by you in your letter dated 21 June 
1954 to The Adjutant General, Department of the Army. 


2. This board will be convened at 0900 hours in Building 
2786.9n 2 Aug 1954. 

3. It is requested that you furnish the Recorder with the 
names and addresses of any witnesses that you desire to ap- 
pear in your behalf. Such witnesses must be readily available. 

4. You will acknowledge receipt of this by indorsement 
hereon, furnishing necessary information in regard to the 
witnesses you desire to appear. 

FOR THE PRESIDENT OF THE BOARD: 

ease aici < John W. Warren 
JoHN W. WARREN - 
Capt. INF. 
Recorder 
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ist Ind =: ~ 
ak 22 July 54 
TO: Captain John W. Warren. 
_ Capt. Inf. 
- Y—Receipt acknowledged 
9ouNo witnesses reqtiired 
Pvt. Charles H. Marshall . 


US 56221854 7 | 
6th Repl. Co., Fort Ord, Calif. 


Exhibit 2 to defendants motion for summary judiguacnt 
Danie, G,. MarsHALL | 
ATTORNEY AT LAW 
- Suite 883 Oecidental Life Building, 1151 South Broadway. 
. Los Angeles 15, California 
Richmond 79392 3 oH 


| February 23, 1955 
The Avsutanr GENERAL, | 
~- - Washington 95, D.C. | 

Deak Sm: As counsel for Private Charles H. Marshall, US 
56-221-854, 6th Replacement Company, Fort Ord, California, 
I enclose herewith his brief under SR 600-220-1, paragtaph 
30 C (8) (c). 

Please acknowledge receipt. ) 

_ Yours very truly, : Be | 
Dantet G. Marsrrach. 


DGM:hu 

Ene. : 

Air Mail, Registered 
Return Receipt Requested 
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SmI RS Tg 
DEPARTMENT OF THE ARMY | 
| WASHINGTON, DC. 0+ Ree: 


In the Matter of Pvt: Charles Hi: Marshall; US 86 221 854, 

6th Replacement Company, Fort Ord, California, Respond- 

SUBJECT: RESPONDENT'S BRIEF AS ALLOWED UN- 
DER SR 600-220-I, SECTION V, PARAGRAPH 30 (8) C. 


MATTER: Respondent was charged by letter of allegations, 
14 June 1954: ‘under SR 600-220-1. 


STATUS: A field board of i inquiry. convened 2 August 1954 
at Fort Ord, California. This board reconvened 7 Febru- 
ary 1955 at the same station. 

Captain James S, was.a.member of the Board at the 2 August 
1954 hearing. He did not. attend the reconvened hearing held 
7 February 1955. 

-On 17 February 1955 pee was served with a copy of 
the Field Board transcript... 

Findings and Recommendations.—The.Field Board has not 
been made public or sani its epee and ence 
tions: . * 


= SR 600-220-1 ON THEIR. FACE AND AS APPLIED TO RESPONDENT 
ARE UNCONSTITUTIONAL, UNLAWFUL, VOID AND VIOLATIVE OF 
THE UNIFORM CODE OF MILITARY JUSTICE 


SR 600-220-1, hereinafter referred to as SR. 600 are uncon- 
stitutional, unlawful; void and violative of the Uniform Code 
of Military Justice upon the grounds and for the reasons stated 
by respondent at said hearings, more particularly as shown by 
the transcript of said hearings, pages 6 throngh 10, 12, 16, 21, 
23, 24 through 28, 34... 

Said grounds and reasons aerials part oferta 
reference as if set forth in full at this place. 
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I. THE CONFIDENTIAL INFORMATION. DOES: NOT DISCLOSE REASON-~ 
ABLE GROUNDS THAT RETENTION sec RESPONDENT mh ENCON:: 
SISTENT WITH NATIONAL SECURITY’ 


With exceptions to be noted the recitals, claimed to be ais 
rogatory information, related by- the confidential information 
happened prior to induction. -The effect and meaning ‘ascribed 
to the alleged events are nothing more than the unverified, un+ 
sworn conclusions and opinions of nameless persons who did 
not confront respondent and who ) consequently. had no. epper 
tunity to cross-examine them. ~" 

Moreover, these opinions are contradictory. A good portion 
of the alleged information. purports to deal with asserted con- 
duct, associations, beliefs and opinions of respondent’s parents. 

The exceptions mentioned’ are a claim’ of federal constitu+ 
tional privilege on DD 98 and related forms, alleged statements 
made in April 1954 and alleged possession of certain magazines. 

No inferences unfavorable to eharacter canbe drawn from : 
claim of this constitutional privilege. 

The asserted statements of respondent Fenustedts seine} im 
April 1954 to an informant, if true, are mere hearsay, untested 
by cross-examination and, so far as the record shows, unsworn. 
This informant’s opinion of the political beliefs of: meee 
is consequently worthless. 

The magazines asserted to have been in the possession of 
respondent prove nothing. ‘Even if-their contents are deemed 
to be objectionable there is nothing to show respondent — 
with any, all or part of the views expressed. 


Il, THE ALLEGED INFORMATION DOES NOT SUPPORT A FINDING 
OR RECOMMENDATION ADVERSE. TO RESPONDENT | 


~The above proposition is established by a comparison of the 
material used as information in this ‘hearing with the prescribed 
standards-of SR 600, more particularly, Paragraphs 3b; Hb, 
and- 32: and: of SR 605-200-1 more: acemee: = 
5b (4). 








20 
IV. RESPONDENT IN ENTITLED TO AN HONORABLE DISCHARGE 


 Reenoridesit’s service record is unblemished by general or 
special court martial or. any conduct which deprives him of the 
right to an honorable discharge which he has earned. 
- Respectfully submitted. 
Daniel G. Marshall, 
Dantet G. MarsHALt, 
Attorney for Respondent, : 
1115 South Broadway, Los Angeles 16, California. | 
_Fesevaky 23, 1955. 


- ‘Exhibit 3 to defendant’s motion for summary judgment - 


Dante, G. MarsHAuh 
ATTORNEY: AT LAW 
Suite 260 Mariton Building 
- 4041 Marlton Avenue, Crenshaw. Center 
Los Angeles 8, California 


AXminster 3-6223 
. August 31, 1955 
Major Evetrn B. Brtscoz, 
Secretary-Recorder 
Office of the Secretary of the Army - 
Washington 25, D. C. 

(Re: MARSHALL, Charles H., 56221854) 


Dear Masor Briscoz: The above named applicant, whom 
T represent, wishes to expedite the hearing of his application 
before your Board. 

He hereby waives filing any brief or affidavit and wishes to 
submit his case on the record. He will not attend the hearing, 
ot offer evidence at said hearing by counsel or otherwise. 

‘ini raga a ar 
fully requested. 

Yours very truly, 


DGM:JM 
Airmail 


een G. Marsrarn. 


UG, SZ, GOVERMMENT PRINTING OFFICE: t987 














